BYE-LAW

MADE BY

CLONAKILTY TOWN COUNCIL
CLONAKILTY (REGULATION AND CONTROL OF THE CONSUMPTION OF INTOXICATING SUBSTANCES IN PUBLIC PLACES WITHIN THE TOWN OF CLONAKILTY) BYE-LAW 2006
Whereas Clonakilty Town Council has powers to make a bye-law for or in relation to the use, operation, protection, regulation or management of any land, services, or any other thing whatsoever provided by or under the control of Clonakilty Town Council, or in relation to any matter connected therewith and 

Whereas Clonakilty Town Council is of the opinion that it is desirable in the interests of the common good of the community within its functional area and so that nuisances should be controlled or suppressed and all public places under its control be fully and properly enjoyed and so that behaviour and activities relating to the consumption of intoxicating substances on the streets and in other public places in its functional area which detracts from the proper purpose, amenity and enjoyment of such streets and public places be regulated.

And whereas Clonakilty Town Council is further of the opinion that it is desirable that a bye-law be made for this purpose.

NOW, BE IT KNOWN, that Clonakilty Town Council in exercise of the powers conferred on it by Section 37 of the Local Government Acts 1994 and all other statutory powers in that behalf it enabling hereby makes the following bye-laws:-

1. This bye-law shall be sited as the Clonakilty (Regulation and Control of the Consumption of Intoxicating Substances in Public Places within the Town of Clonakilty) Bye-Law 2006.

2. In this bye-law, except where the context otherwise requires the following words and phrases shall have the following meanings, namely:-

(a) “authorized person” means a person authorized in writing by the Authority pursuant to the Local Government Act 1994.

(b) “The Authority” means Clonakilty Town Council.

(c) “footpath”, “footway”, “road” and “street” have the meanings assigned to them respectively by the Roads Act 1993.

(d) “Functional area” means the Town of Clonakilty.

(e) “Intoxicating Substance” means any intoxicating liquor, alcoholic drink, drug (other than a drug lawfully supplied by a Chemist on a medical prescription or lawfully sold over the counter and not requiring a medical prescription) or any other gas, solvent or other chemical substance or combination of substances having or capable of having an effect similar to intoxicating liquor or a drug.

(f) “public place” includes:-

(i) any footpath, footway, road or street in the functional area.

(ii) any highway.

(iii) any cemetery, church, churchyard or the curtilage of any church.

(iv) any premises, outdoor area or other place to which members of the public have or are permitted to have access, whether as of right, as a trespasser, or by express or implied invitation, permission or otherwise or whether on payment or otherwise.

(v) any vehicle used for the carriage of persons whether for reward or otherwise.

(vi) any amenity area, open space, public park, green space, garden, orchard, or car park (whether temporary or permanent) together with such area or space as is contiguous to each and all of the foregoing places and which is within the control or management of the Authority.

PROVIDED HOWEVER that a public place does not include:-

(a) A private house or dwelling or the garden or curtilage of such house or dwelling only in so far as concerns any activity of the owner or occupier or of a person therein or thereon as of right or with the express or implied permission of the owner or occupier and/or

(b) Any premises licensed for the consumption of intoxicating liquor during the hours authorized for the sale and consumption of same pursuant to the Licensing Acts 1833 – 2004 and all Statutory amendments thereto and/or

(c) (i)
Any tables and/or chairs in any public place and/or immediately adjacent to any public road, street or footpath which are designated by the Minister (as defined by the Local Government (Planning and Development) Act 1963 as amended) (hereinafter called “the Act of 1963”) as being suitable for Licensing under Section 89 of the Act of 1963 and in respect of which a License has been granted by the Authority and is for the time being in force and subject to compliance with any conditions contained in such license, and/or 

(ii)
Any tables and/or chairs in a public place which is itself within the Licensed area of any Hotel, Restaurant, Public House or other premises licensed for the sale of alcoholic and/or intoxicating substances.
PROVIDED ALWAYS that the consumption of intoxicating substances whilst seated at tables and/or chairs so provided is in strict compliance with the Liquor Licensing Laws attaching to such hotel, restaurant or public house and is in strict compliance with the Licensing Acts concerning the sale and consumption of Intoxicating Liquor including all amendments to such Statutory enactments and the Regulations made there under and provided further that the tables and/or chairs aforesaid have been provided for patrons only of the hotel, restaurant or public house on the exterior of which they are placed and provided further that the placement and use of the tables and/or chairs aforesaid are strictly compliant with the provisions of the Tobacco Smoking (Prohibition) Regulations 2003 Statutory Instrument Number 481/2003 made pursuant to the Health (Tobacco) Act, 2002.

3
(a)
To the extent that no provision has been made under any enactment other than the Local Government Act 1994 for the purposes of this paragraph a person shall not use, consume, smoke, inject or in any way make use of an intoxicating substance other than intoxicating liquor or alcoholic drink in any place within the functional area and a person shall not have in his possession such an intoxicating substance within the functional area with the intention of using, consuming, smoking, injecting or in any way making use of such intoxicating substance within the functional area or of supplying it to any other person for use, consumption, smoking, injecting or in any way being made use of within the functional area.


(b)
A person shall not consume or attempt to consume intoxicating liquor or an alcoholic drink in a public place within the functional area and a person shall not have in his possession intoxicating liquor or an alcoholic drink in a public place within the functional area with the intention of consuming it in a public place within the functional area or of supplying it to any other person for consumption in a public place within the functional area.

4.
In any prosecution of any offence under paragraph 3 hereof a presumption shall operate unless and until the contrary is proven by the person against whom the offence is asserted that the intention of that person was to consume such intoxicating substance or any part thereof within the functional area.

5.
(a)
Where an authorised person and/or a member of the Garda Síochana suspects with reasonable cause that an offence under this bye-law has been committed or is being committed, such authorized person and/or a member of the Garda Síochana may seize, confiscate and/or destroy without warrant any bottle or container which contains an intoxicating substance together with its contents which is in the possession of such person or persons.


(b)
Where an authorized person and/or a member of the Garda Síochana suspects with reasonable cause that a bottle or container in a public place situate in the functional area (whether or not in the possession of a person) holds an intoxicating substance and further suspects with reasonable cause that an offence under this bye-law has been or is being or may be committed, such authorized person and/or a member of the Garda Síochana may seize, confiscate and/or destroy without Warrant any such bottle or container together with its contents.

(c)
Where an authorized person and/or a member of the Garda Síochana has seized and/or confiscated any bottle or container which when seized and/or confiscated is found to contain an insufficiency of an intoxicating substance to permit full analysis any such bottle and/or container (where the Garda Síochana so elect) shall be presumed to have contained an intoxicating substance which at the time of the alleged offence conformed in all material respects with the description of the substance setout on any label or other attachment to the bottle or container.

6.
An authorized person and/or a member of the Garda Síochana may request any person who appears to be contravening or to have contravened a provision of this bye-law to leave the vicinity and move off or to refrain from any such breach.  Failure to comply with such a request shall be a contravention of these bye-laws.

7.
Any person who contravenes any provision of these bye-laws or who prevents, attempt to prevent or encourages any other person to prevent or attempt to prevent the exercise by any authorized person and/or a member of the Garda Síochana from exercising a power conferred by this bye-law or who encourages any other person not to comply with the request under Article 6 of this Bye-law shall be guilty of an offence and shall be liable on summary conviction to a fine not exceeding €500.
8.
Any person who contravenes any provision of this Bye-Law or who encourages any other person to contravene any provision of this Bye-Law shall not be entitled to give or lead evidence or otherwise argue for the purpose of rebutting any presumption contained in article 5(a), (b) and (c) of this Bye-Law unless, at least seven clear days prior to the first date set for the hearing of any prosecution arising out of any offence alleged to be committed under this Bye-Law such person gives notice in writing of his or her intention to do so to the Authority and to the prosecuting authority.

9.
Where a member of the Garda Síochana is of the opinion that any person or persons is committing or has committed an offence under this Bye-Law, that member may arrest such person without warrant.

10.
Subject to the proviso setforth in Article 2 (f) (a)(b)(c):-

(i)
Any person who consumes an intoxicating substance in a public place in the functional area shall be guilty of an offence and liability on summary conviction in the District Court to a fine not exceeding €500.  

(ii) Any person who whilst in a public place in the functional area is in possession of an intoxicating substance contained in any open can, open bottle, open pack or within a drinking glass or cup or any other container or bottle with the intention of consuming such intoxicating substance shall be guilty of an offence and shall be liable on summary conviction in the District Court to a fine not exceeding €500.
11.
Notwithstanding the remedy provided for in Article 10 (i) and (ii) of this Bye-Law the Authority may pursuant to Section 206 of the Local Government Act 2001 serve a fixed payment notice (within the meaning of Section 206 aforesaid) on any person committing an offence by virtue of a contravention of this Bye-Law.  Such fixed payment notice shall specify the amount of the fixed payment and the period within which the fixed payment must be paid if prosecution is to be avoided and such fixed payment notice shall specify any other term or condition which must be complied with.  The fixed payment which shall be setforth in the fixed payment notice shall be €80.00 or such other amount as may hereafter be set as the fixed payment amount.
12.
In the prosecution of any offence under this Bye-Law the prosecutor shall be entitled to prove the contents of this Bye-Law by the production to the Court of a copy of this Bye-Law certified by the Town Clerk, an Acting Town Clerk or other Authorized Officer of the Authority or by a practicing Solicitor to be a true copy of the original Bye-Law.

13.
Nothing contained in this Bye-Law shall restrict or interfere with the entitlement of a Court of competent Jurisdiction to impose a penalty or order the discharge of the costs and expenses incurred by the prosecutor in connection with the prosecution of offences under this Bye-Law.  

Dated this _____ day of ______________ 2006.

PRESENT when the COMMON SEAL 

OF CLONAKILTY TOWN COUNCIL 

was affixed hereto:

The MAYOR also being present:

_____________________

MANAGER

_____________________

MAYOR

_____________________

LAW AGENT
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